ECONOMIC DEVELOPMENT PROJECT AGREEMENT

(Opportunity Parkway and Proposed North-South Road Project)


This ECONOMIC DEVELOPMENT PROJECT AGREEMENT (“Agreement”) is entered into and effective as of the ____ day of __________, 2023 (“Effective Date”), between the City of Greenfield, Indiana by and through the Greenfield Public Board of Works and Safety, and Greenfield Redevelopment Commission (together, “City”), and Shear GF1, LLC, an Indiana limited liability company (“Developer”).

RECITALS
WHEREAS, Developer is pursuing the development of that certain property having Parcel ID #s 30-07-19-500-014.000-009, 30-07-19-100-007.000-009 and 30-07-19-100-026.000-009, consisting of approximately 65 acres located at the southeast corner of Fortville Pike and County Road East 300 North in Greenfield, Indiana, depicted on Exhibit A attached hereto (the “Project Property”), for commercial, industrial, and warehousing purposes, which project includes planned new capital investment by Developer of approximately $46,000,000.00 on the Project Property (depicted on Exhibit A, the “Development”);

WHEREAS, Developer and City have determined that the development of the area around the Project Property has triggered the need for a reconstruction of a portion of Opportunity Parkway, including drainage and/or stormwater utility facility modifications, as necessary and as will be reflected in the final plans for the reconstruction (the “Reconstruction Project”) (depicted on Exhibit B-1);

WHEREAS, Developer and City have determined that the development of the area around the Project Property has triggered the need for the construction of a new north-south roadway (the “Construction Project” and, together with the Reconstruction Project, the “Project”) (depicted on Exhibit B-2);

WHEREAS, City has determined that the development of the Project Property and surrounding property would be benefitted by the Project; and

WHEREAS, Developer and City have agreed to undertake the Reconstruction Project and the Construction Project pursuant to the terms and conditions provided herein.

NOW THEREFORE, in consideration of the terms and conditions contained in this Agreement, Developer and City agree as follows: 

PART 1: MAIN AGREEMENT

1. Developer’s Obligations. Developer shall be responsible for the engineering and construction of the Reconstruction Project and the Construction Project. Developer shall be responsible for acquiring any additional land necessary to complete the Reconstruction Project; provided, however, City agrees that it shall exercise its rights of eminent domain to acquire such additional land should Developer’s efforts to acquire it be unsuccessful or unreasonably delayed. Developer shall have the right to determine the order and timeline for the commencement and completion of the Reconstruction Project and the Construction Project, which are not required to be commenced or completed simultaneously. Developer shall be responsible for the costs and expenses in connection with the Reconstruction Project and the Construction Project, subject to the terms and conditions of this Agreement. Subject to (i) Hancock County, Indiana and City timely issuing any and all necessary design approvals and permits for the Reconstruction Project and the Construction Project, (ii) timely acquisition of additional land needed for the Reconstruction Project by Developer, and (iii) Force Majeure (defined below), Developer shall complete the Reconstruction Project and the Construction Project by December 31, 2024.

2. Public Right-of-Way Standards. Each of the Reconstruction Project and the Construction Project shall be constructed to meet City standards for public right-of-way roads.
3. Pre-Construction Transparency. Developer hereby agrees to provide (or cause to be provided) to City a tabulation of the Project bid/quote/proposal costs for each of the Reconstruction Project and the Construction Project within ten (10) business days of Developer’s receipt thereof, respectively, from its general contractor. Such costs shall be broken down by division.

4. Project Transfer and Consideration.
4. Upon completion of the Project, Developer shall transfer the Reconstruction Project (including any private land then owned by Developer and not previously dedicated to City) and the Construction Project to City’s designee (the “Transfer”).
4. The Transfer shall occur no later than ninety (90) days after the Project is completed. The Consideration (defined below) shall be paid to Developer simultaneously with Developer executing on the Transfer to City.
4. In connection with the Transfer, City shall pay consideration (the “Consideration”) to Developer in accordance with the statutes of the State of Indiana; specifically, the Consideration shall be equal to the average of two (2) appraisals for the Project (whether each portion of the Project is separately appraised or appraised together)(each, an “Appraisal” and, together, the “Appraisals”). Provided, however, regardless of the amount calculated by averaging the values specified in the Appraisals, the Consideration shall not exceed Four Million and No/100 Dollars ($4,000,000.00).
4. To establish the Project value(s) specified therein, each Appraisal shall take into account all costs and expenses incurred by Developer in connection with the Reconstruction Project and the Construction Project, including, without limitation, acquisition of land (for the Reconstruction Project only), design, permitting, demolition, construction, and other hard and soft costs as detailed in a report provided by Developer or its general contractor.
4. The Consideration may be funded from sources determined by City, including, without limitation, the application of tax increment financing funds. Developer agrees to reasonably cooperate and support City in securing such funds.
PART 2: GENERAL TERMS

5. Representations and Warranties of Developer. Developer represents and warrants to City as follows:
5. Developer is duly organized and validly existing under the laws of the State of Indiana, and this Agreement is the legal, valid, and binding obligation of Developer, enforceable against Developer in accordance with its terms.
5. The execution, delivery, and performance by Developer of this Agreement are within its powers, have been duly authorized by all necessary action, and do not (i) conflict with, or result in a breach of, any provision of its organizational documents; (ii) require any approval or consent of any other person; (iii) contravene any law, rule, or regulation of the State of Indiana or of the United States, or any order, writ, judgment, injunction, decree, determination, or award presently in effect that affects or binds it or any of its properties; (iv) conflict with or result in a breach of or default under any indenture, loan, credit agreement, or any other agreement or instrument to which it is a party in respect of indebtedness for money borrowed; or (v) result in the creation or imposition of any lien, security interest, or other charge or encumbrance upon any of its properties pursuant to any such indenture, agreement, or instrument, except pursuant to or as permitted by this Agreement.
5. No authorization, consent, or approval or other action by, and no notice to or filing with, any governmental authority or regulatory body, is required to be obtained or made by Developer for the due execution and delivery of this Agreement to which it is a party except (i) such as have been duly obtained or made and are in full force and effect, and (ii) for such filings and other actions as may be required to perfect any lien or security interest created in relation to this Agreement.
5. Developer further warrants, represents, and covenants that all warranties and representations shall remain true so long as Developer has any liability to City hereunder or with respect to any other agreement, instrument, or document executed in connection herewith.
6. Affirmative Covenants of Developer. Developer agrees and covenants that so long as Developer has any liability to City hereunder, or under or with respect to any agreement, instrument, or document executed in connection herewith, Developer shall:
6. Give prompt written notice to City of any process or action taken or pending whereby a third party is asserting a material claim against Developer or any assets of Developer.
6. Pay when due all liabilities, including trade accounts, in accordance with regular terms, except for claims contested in good faith by appropriate proceedings.
6. Comply with all applicable federal, state and local statutes, regulations, and ordinances.
7. Representations, Warranties, and Covenants of City.

7.1. City represents and warrants, as of the date hereof, that City has taken all action necessary to authorize the execution and delivery of this Agreement.
7.2. City covenants and agrees to take or cause to be taken all actions reasonably necessary under statutes, regulations and rules applicable to the Project, and to execute and deliver or cause to be executed and delivered such documents as may be reasonably necessary under such statutes, regulations and rules, to complete the Project.
8. Events of Default by Developer.

8.1. Any one (1) or more of the following shall each constitute an “Developer Default” hereunder:

8. Developer’s failure to make any payment due under the terms of this Agreement within thirty (30) days of the date such payment is due;
8. Developer’s failure, after written notice and expiration of a thirty (30) day cure period, to observe or perform any agreement, covenant, or obligation contained herein or any other document executed in connection herewith;
8. Developer’s breach of any warranty, representation, certification, or statement contained in this Agreement or any other document executed in connection herewith, of any certification executed or delivered in connection herewith, and a failure to correct or cure the same within thirty (30) days after written notice;
8. Dissolution, liquidation, or termination of the business of Developer; assignment by Developer for the benefit of its creditors; appointment of a receiver or a trustee for Developer or any of their assets, which appointment is consented to or, if not consented to, is not removed or discharged within sixty (60) days after such appointment; or the filing by Developer of a petition for relief under the United States Bankruptcy Code, which petition is consented to, or, if involuntary, remains undismissed for sixty (60) days after such filing against Developer; and
8. The initiation of any action or proceeding by any federal, state, or local governmental department, agency or instrumentality to seize any assets of Developer pursuant to 18 U.S.C. Sec. 1963, 21 U.S.C. Sec. 853, 21 U.S.C. Sec. 881, I.C. 34-24-1-1 et seq. or any similar federal, state, or local laws and/or regulations as such laws or regulations may be amended, modified, or supplemented from time to time.
9. Remedies of City.
9. Upon a Developer Default and upon an additional thirty (30) days written notice to Developer providing an opportunity to cure, at the option of City and without further notice or demand to Developer, City may suspend or terminate City’s obligation to pay the Consideration specified in this Agreement.
9. Upon a Developer Default and upon an additional thirty (30) days written notice to Developer providing an opportunity to cure, to the extent the Developer Default can be cured by the payment of money or institution of legal actions, City may pay such amounts on behalf of Developer with such amount(s) to be immediately due and payable to City by Developer.
9. Upon a Developer Default, in any legal or equitable proceeding brought under or with relation to this Agreement or transaction, City shall be entitled to recover, in addition to any other damages or amounts provided for within this Agreement, reasonable attorneys’ fees, paraprofessional fees, litigation expenses, and court costs.

9. All rights and remedies of City herein specified are cumulative and in addition to, and not in limitation of, any rights and remedies that City may have pursuant to this Agreement, by law or in equity, or otherwise.
10. Events of Default by City.

10. Any one (1) or more of the following shall each constitute a “City Default” hereunder:

10. City’s failure to make any payment due under the terms of this Agreement within thirty (30) days of the date such payment is due;
10. City’s failure, after written notice and expiration of a thirty (30) day cure period, to observe or perform any agreement, covenant, or obligation contained herein or any other document executed in connection herewith; and
10. City’s breach of any warranty, representation, certification or statement contained in this Agreement or any other document executed in connection herewith, of any certification executed or delivered in connection herewith, and a failure to correct or cure the same within thirty (30) days after written notice.
11. Remedies of Developer.

11. Upon a City Default hereunder and upon an additional thirty (30) days written notice to City providing an opportunity to cure, at the option of Developer and without further notice or demand to City, Developer may suspend or terminate Developer’s obligation to complete the Project.
11. Upon a City Default hereunder and upon an additional thirty (30) days written notice to City providing an opportunity to cure, to the extent the City Default can be cured by the payment of money or institution of legal actions, Developer may pay such amounts on behalf of City with such amount(s) to be immediately reimbursed to Developer by City.
11. Upon a City Default hereunder, in any legal or equitable proceeding brought under or with relation to the Agreement or transaction, Developer shall be entitled to recover, in addition to any other damages or amounts provided for within this Agreement, reasonable attorneys’ fees, paraprofessional fees, litigation expenses, and court costs.

11. All rights and remedies of Developer herein specified are cumulative and in addition to, and not in limitation of, any rights and remedies that Developer may have pursuant to this Agreement, by law or in equity, or otherwise.
12. Notices. All notices required or permitted to be given hereunder shall be in writing and delivered either in person, by a nationally recognized overnight delivery carrier, or by certified mail, return receipt requested, with additional copy delivered by email, if such delivery information is known by the sender, to the parties at their respective addresses set forth below, or at such other address as notice of which may have been given to the other party.
	To City’s Mayor:

Mayor of Greenfield

City Hall

10 South State Street

Room 111

Greenfield, Indiana 46140

Phone No: 317-477-4300

Email: cfewell@greenfieldin.org

	
	

	To Developer:

Shear GF1, LLC

P.O. Box 44717

Indianapolis, Indiana 46244-0717
Attention: Gerald Shear

Phone No: 435-901-8018

Email: info@shearpg.com 
	

	With copy to:

Dentons Bingham Greenebaum LLP

2700 Market Tower

10 West Market Street

Indianapolis, Indiana 46204-4900

Attention: Matthew G. Nolley

Phone No: (317) 968-5483

Email: matthew.nolley@dentons.com
	


Any notice given in accordance with this Section shall be deemed to have been duly given or delivered: (a) on the date the same is personally delivered to the recipient as evidenced by a duly acknowledged written receipt, (b) on the date the same is received by the recipient as evidenced by the returned postal receipt, (c) on the date the recipient delivers a non-automated email message acknowledging receipt of the notice by email or otherwise, or (d) on the date the notice is timely delivered to a nationally recognized overnight delivery carrier for delivery on the next business day. 

13. Miscellaneous. 

13. Entire Agreement. This Agreement, together with all agreements referenced herein and any other certificates and documents executed in conjunction herewith, constitutes the entire agreement of the parties and supersedes any and all prior agreements, arrangements, and understandings relating to the subject matter hereof. All recitals herein and exhibits, schedules and related agreements attached hereto are incorporated herein by this reference and expressly made a part of this Agreement. Neither this Agreement, nor any term hereof, may be changed, modified, altered, waived, discharged, or terminated, except by written instrument.

13. Binding Agreement. This Agreement shall bind and inure to the benefit of the parties and their respective legal representatives, heirs, successors, and assigns.

13. Assignment. City may not assign its rights under this Agreement. Developer may assign its rights or responsibilities provided in this Agreement without the express written consent of City if prior to such assignment: (i) City has not given Developer a notice of a Developer Default that remains uncured; and (ii) the assignee executes an agreement assuming Developer’s obligations under this Agreement in a form reasonably agreed upon by City. Any attempted assignment in contravention of this provision shall be null, void, and of no force and effect.

13. Counterparts. This Agreement may be executed in any number of counterparts, but all of such counterparts together shall constitute one and the same Agreement. To further facilitate the execution of this Agreement, the parties agree that they will give legal effect to facsimile, electronic, or PDF signatures, including through platforms like DocuSign and Digi-Ink and in a file in PDF or similar format, as if such signatures originally appeared on counterpart copies of this Agreement.

13. Headings; Sections. The section headings and titles herein are solely for the convenience of reference and shall be given no effect in the construction or interpretation of this Agreement. All references in this Agreement to Sections shall refer to Sections of this Agreement unless the context clearly otherwise requires.

13. Amendment. Neither this Agreement, nor any term hereof, may be changed, modified, altered, waived, discharged, or terminated, except by written instrument. 

13. No Waiver Provision. Except as expressly set forth herein to the contrary, no waiver of any provision of this Agreement shall be deemed to have been made unless expressed in writing and signed by the party charged therewith. Failure to insist upon strict adherence to any term of this Agreement shall not be considered a waiver or deprive that party of the right thereafter to insist upon strict adherence to that term or any other term of this Agreement.

13. Time of Essence. Time is of the essence in this Agreement. The parties shall have the right to treat all time deadlines contained or referenced in this Agreement as material and to exercise such remedies as may be provided in this Agreement, at law, in equity, or otherwise, in the event such time deadlines are not met.

13. Computation of Time. In computing a time period prescribed in this Agreement, the day of the act or event shall not be counted. All subsequent days, including intervening weekend days and holidays, shall be counted in the period. The last day of the period so computed is to be included unless it is a weekend day or a legal holiday under Indiana law, in which case the period shall be extended to the next day that is not a weekend day or legal holiday. Unless otherwise indicated, all references to “days” shall mean calendar days. All references to “business days” shall mean any day other than a Saturday, a Sunday, or any federal holiday.
13. Severability. If any provision of this Agreement is found to be invalid, illegal, or unenforceable, the balance of this Agreement shall remain in full force and effect, and if any provision herein is held to be inapplicable to any person or circumstance, it shall nevertheless remain applicable to all other persons and circumstances, unless the result thereof would result in an unjust modification of the balance of rights and obligations hereunder.

13. Governing Law. This Agreement shall be governed by and construed exclusively in accordance with the laws of the State of Indiana. The parties hereto: (a) irrevocably consent to the exclusive jurisdiction and venue of the courts of the State of Indiana, sitting in Hancock County; and (b) irrevocably waive any and all objections to such consents.

13. Waiver of Jury Trial. CITY AND DEVELOPER WAIVE ANY RIGHT TO TRIAL BY JURY OR TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE, WHETHER ARISING IN CONTRACT, TORT, OR OTHERWISE, BETWEEN CITY AND DEVELOPER ARISING OUT OF THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT, OR AGREEMENT EXECUTED OR DELIVERED IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS RELATED HERETO.

13. Consents. No consent, agreement, or approval shall be effective unless in writing signed by the party from whom such consent, agreement, or approval is required. 

13. Municipal Contract Provision. This Agreement incorporates by reference all provisions required to be included in municipal contracts under Indiana state law. 
13. Interpretation. The Agreement shall be liberally construed to accomplish the intent and purpose of the Agreement. When applicable, use of the singular form of any word shall mean or apply to the plural, and the use of the masculine form of any word shall mean or apply to the feminine, and vice versa.

13. No Agent Liability. No official, director, officer, employee or agent of either party shall be charged personally by the other, its employees or agents, with any liabilities or be held personally liable to such party under any term or provision of this Agreement or because of the execution by such party of this Agreement or because of any default by such party hereunder.

13. Review By Counsel. The parties acknowledge that each has had the opportunity to have been represented by counsel in this matter, and, for purposes of the rule of contract interpretation that construes a document against its drafter, the parties agree that neither party nor its counsel shall be considered the drafter hereof.

13. No Third-Party Benefit. Nothing herein expressed or implied is intended to confer on any person other than the parties hereto or their respective successors, assigns, and legal representatives, any rights, remedies, obligations, or liabilities under or by reason of this Agreement.

13. Additional Documents. The parties hereto shall execute and deliver any and all consents, authorizations, transfers, and other documents as may be reasonably required to carry out the provisions of this Agreement and to fully accomplish its purposes and intents. 

13. No Partnership/Joint Venture. It is hereby acknowledged by Developer and City that the relationship between them created hereby and by any other document executed in connection with this Agreement is that of donor and donee, and is not intended to be and shall not in any way be construed to be that of a partnership, a joint venture or that of principal and agent.

13. Force Majeure. Each party shall be excused for any delay in performing any of its obligations under this Agreement, if such delay is caused by an event of Force Majeure, other than obligations to pay money. “Force Majeure” shall mean any act of God; any accident (including equipment failure, electricity outage for extended periods of time, destruction or damage to equipment not caused by the party relying upon such circumstance or event); any explosion; any fire, flood, ice, earthquake, lightning, tornado, or other severe weather condition or calamity; any civil disturbance, labor dispute, or labor or material shortage; any sabotage or act (or specific, imminent threatened act) of terrorism; any act of a public enemy, uprising, insurrection, civil unrest, war, or rebellion; or any action or restraint by court order or public or governmental authority or lawfully established civilian authorities. In an event of Force Majeure, an extension of time equal to one day for each day of delay due to Force Majeure shall be provided.
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IN WITNESS WHEREOF, City and Developer have caused this Agreement to be executed by their authorized officers and/or representatives, all as of the date first above written.

Shear GF1, LLC,
an Indiana limited liability company

By: ______________________________

Gerald A. Shear, Manager
City of Greenfield, Indiana by and through the Greenfield Public Board of Works and Safety
By: ______________________________

Katherine Locke, Board Member

By: ______________________________

Larry Breese, Board Member

By: ______________________________

Kelly McClarnon, Board Member

By: ______________________________

Glenna Shelby, Board Member

By: ______________________________

Chuck Fewell, Board Member

Attest:

By: ______________________________

Lori Elmore, Clerk

Greenfield Redevelopment Commission

By: ______________________________

Kelly McClarnon, President
By: ______________________________

Tom Haines, Member

By: ______________________________

Ted Keller, Member

By: ______________________________

Stephen Burt, Member

By: ______________________________

Joe Smith, Member

By: ______________________________

John Rihm, Member

EXHIBIT A

Depiction of Project Property and Site Plan of the Development 
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EXHIBIT B-1

Reconstruction Project
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EXHIBIT B-2

Construction Project
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� NTD: City to advise as to the status of discovery re litigation to ensure the same will not hinder the commencement of work under this Agreement.
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